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§ 559. Court control-Advice as to extent of
powers31

As a part of its general juridichñ over trusts, the court of equity has power to instruct and advise the trustee as to his powers

and duties, on his request or at the request of a
beneficiary.32 Hence many doubts arising from ambiguity of the trust

instrument or unedainty of the law regarding the powers of a particular trustee may be resolved. There are many cases

ihMng the use of this
remedy.33

It is not to be confused with an application by a trustee for approval of an act of trust

ad=4-¾tration which he has already
performed.34

The court's power to instruct or advise a trustee is more limited than the court's role in some states in a-a-ing or rMaining

supervision of a
trust.35 Under a supervised trust any interested person can obtain the court's instructions on any matter of

trust administration, inding questions as to which the court would ñaññally refuse instructions under the li-. iuE:::

hereinabove
discussed.36

The court in which this jurisdiction rests is decided by local statute or e - 22::-.' law.37 No attempt is made at this point to

discuss possible conflicting claims in this
regard.38

All beneficiaries should be made parties, unless they are otherwise

adequately
represented.39 The instractions given will bind the trustee and other parties as to the powers and duties of the

trustee,®
subject to the right of

appeal."

Whether costs and counsel fees of parties should be allowed out of the trust property rests in the discretion of the court,

which will cen.cid-- whether the services of the applicant have been reasonable and of benefit to the trust
estate.42

Although the settlor may give the trustee power to construe the trust instrument in case of dispute or doubt, the trustee's

decision will be subject to review by the court as to its
reasonableness.45

In a suit for instructions the court will not be bound by an agreement between the parties as to what they regard as the

meaning of the trust
instrument."

This jurisdictiañ of the court is usually set forth in statutes giving the court of general equitable jurisdiction power to construe

wills or other instruments which create trusts, or conferring on the probate court a similar authority with regard to
wills.45 The

declaratory judgment acts which have been adepted to a considacable extent in recent years also vest in certain courts this

power of
construction."

Equity has jurisdic6en over all matters relating to trust property, and in the execution and admir.iatration of the trust, in all

cases of doubt as to their rights and liabilities and what their conduct should be, trustees are entitled to and should seek

incheden and direction from the
court.47 The doubt as to powers and duties may be so evident and important that it is the

duty of the trustee to apply for instructions, and not merely his
privilege.48

Thus where a trustee has a power to lease but is in doubt whether the inc+ce=æt gives him authority to rent for as long a term

as ninety-nine years, he may secure the advice of the court of equity, and it will inform him whether such an act would be

within his leasing power or would be a breach of
trust.® And where a trustee receives as the trust property the reversion

dependent on a long-term lease, and is denh±M as to his authority to accept surrender of the old lease and make a new lease

on more modern terms, it has been held that his power is so denbtful that it is proper for the court, on his application, to

define the extent of his authority, so as to prevent him from ce--"q an innocent breach of
trust.50

The court will not advise the trustee as to his powers where they are clearly fixed by the trust inch=æt or by common or

statute
law,51

but only in cases of real difficulty where there is an honest doubt after a careful reading of the instrainent and

the proc".-en± of legal advice from counsel. The courts do not hold themselves out to act as lawyers for timid trustees who
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seek court preta.tion for every move they make or who wish to save the trust the expense of pmcaring the =htance of a

lawyer.52

The power of court does not extend to alvising the trustee how to exercise a discretion which the settlor has vested in
him,53

nor does it include deciding business question such as what inve:'--± to make or whether to sell or retain trust
realty.54

There must be a legal peebl-
arising from uncertainty of the settlor's intent or from applicable

law.55

The courts refuse to give instructions concerning
p=bl--2 which may never arise, or difficulties which may face the trustee

at some future time, since the court does not wish to commit itself until there is real need for
action.56

In many cases future

events affecting the trust may remove all difficulty. In rare cases the courts vary from this
rule.57

The court's power to advise or instruct does not include the power to increase or decrease the powers of the
trustee"

but

extends merely to a clarification of the trustee's rights and powers.

Westlaw. © 2018 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

"41
Late James Parker Hall Professor of Law, Uñiversity of Chicago Law School, and member of the Bar in New York

and Illinois.

a42
Retired from the Chicago Bar.

a43 UTK Distinguished Service and Waller, Lansden, Dortch & Davis and Williford Gragg Professor Emerita of Law,

University of Tennessee College of Law; and member of the Bar in Virginia and Tennessee.

31
Restatement, Second, Trusts §§ 259 (Application to court for instructions), 394 (Application to court for instructions

in case of charitable trust); Restatement (Third) of Trusts § 71 (2007).

Court's instruction of trustee [Springfield Safe Deposit & Trust Co. v. Nelson, 1939, 19 N.E.2d 725, 302 Mass. 483.].

Hauck, 28 Geo.L.J. 855.

Power of the New Jersey courts to assist fiduciaries, 70 N.J.L. 37, 61.

Glen M. R ahinann-
"In Defense of the Suit for Aid and Direction as a Remedy for a

Trustee-Beneficiary,"
22 Va. St.

Bar Tr. & Est. Newsletter 8 (Fall 2011).

32
It is Sometimes stated that a trustee has not only the right but also the duty to apply to a court for inatmetinns as to the

meaning of the trust instrument when there is an L-pa+.-t ambig=ity. Fidelity Union Trust Co. v. Cav-gh, 1960,

160 A.2d 308, 61 N.J.Super. 96; reversed as to construction of the will, 1961, 171 A.2d 348, 67 N.J.Super. 564,

judgment modified on other grounds in 178 A.2d 185, 36 N.J. 561.

Testator left income-pmdacing realty in trust for his wife for life with remainder to defendani as testamentary trustee

for his children When confronted with apparently e-_½g statutory requirements the trustee was obligated to seek

and act only upon court instructions. Giacomelos v. Bank of America Nat. Trust & Say. Ass'n, 1965, 46 Cal.Rptr. 612,

237 Cal.App.2d 99.

And see cases cited in footnote 48, this section, post.

A trust was set up for the benefit of icsiaiois wife, allowing her to live in the family enidence for the rest of her life.

She allowed her son and grandson to also live there. The trustee, who believed that the testator's will gave him the

same powers as a fee owner, took action to evict the son and g-ben. The court allowed the son and g-..-ben to

remain in the home, noting that a trust creates a legal ownership interest in the trustee and a beneficial
ownership

interest in the beneficiary. Nothing in the will purported to give the trustee authority v -- --
3-----ig to that of a fee

owner and the trustee's interest must be subject to the interests of the trust bwaries U.S. Nat. Bank, N.A. v.

Anderson, 133 Or.App. 628, 892 P.2d 1027 (1995).

Trustee petitioned the court for ½Men three times, once as to whether to lease trust property on a short-term basis,

then twice as to whether trustee could and should sell the trust property, and trustee then sold the property after the

third instance of instruction by the court. Upon appeal of, inter alia, whether trustee had the power to sell the property,

the Minnesota Court of Appeals upheld said power and deemed it properly exercised in accordance with court

instruction in this case, given that "[a] trustee may seek instruction from a court if a question arises regarding the

extent of the trustee's
authority"

and given that the trust instrument "gave the trustee the authority to sell the facility

[the trust property] to
anyone."

In re Trusteeship of Sheridan, Colo., 593 N.W.2d 702 (Minn.Ct.App.1999).
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Esslinger v. Cmnmins, 144 Cal. App. 4th 517, 50 Cal. Rptr. 3d 538 (4th Dist. 2006), as modined on denial of reh'g,

(Nov. 27, 2006) (Ending that legislature's intent was to authorize probate court to hear and decide any petition for

instructions Eled by a trustee reganling the internal affairs of a trust, and P‰g probate court order pursuant to

such a petition filed by remainder beneSciary in this case).

Cf. In re Dendinger, 766 So.2d 554 (La.Ct.App.1999) (citing La. Stat. Ann. § 9:2233(A) to the effect that a trustee

may "apply to the proper court for instructions concerning the trust instrument, the interp-t-Een of the instrument, or

the administration of the
trust,"

and reversing trial court determination that transfer was appropriate where co-trustee

sought court instruction and second co-trustee sought transfer to court division where previously-closed succession

proceeding occurred, the Louisiana Court of Appeals emphasizing that the succession proceeding being closed meant

that there weren't two cases to conanlidate and that "nothing in the L-G=== Trust Code requires a petition for

instructions to be considered by the same section or division of court that conducted the succession
proceedings"

(the

only req"i--t being appEMEen to the "proper
court,"

the Civil District Court, which was done here, reganliess of

to which division)).

Cf. New Jersey Thoroughbred Horseman's Ass'n v. State, 791 A.2d 320, 348 N.J.Super. 125 (2001) (In action by

ne=pent harneman's association for court determination of whether political contributions were allowed under the

relevant statutory provisions, New Jersey Racing
Cn-- -

which had objected to said contributions, chailonged

jurisdiction of Chancery Division of New Jersey Superior Court to decide the matter. The Court held that it did have

jurisdiction because that the st-+"tedy-created fund at issue was analogous to a quasi-public charitable trust and thus

d-isies as to the fund fell within the Court's "inherent jurisdiction over the meaning and d eMbunen of
trusts."

The

court also cited its Rule 4:95-2, which authorizes actions by trustees for i-±aden from the court as to the exercise of

trust powers. The Court also held that the political contributions were annranriate here, under the association's

discretionary authority over use of the statutory fund).

Cf Neal v. Neal, 856 So.2d 766 (Ala. 2002). Aner contesting
co-trustees'

petition for partial settlement of trust but

then entering into settlement agreement resolving that case, beneficiary several years later raised the same objections

in response to petition for partial settlement for later time period and alleged that trial court had lacked subject matter

jurisdiction in the prior action. Trial court entered summary judgment against beneficiary, and the appellaic court

affirmed
holding that equity court has general jurisdiction over trusts and thus the power to instruct and advise trustee

as to powers and duties. Therefore, it had subject matter jurisdiction over both cases. Citing text, § 559.

33
Collins v. Morgan County Nat. Bank, 1933, 147 So. 161, 226 Ala. 376 (who are beneficiaries).

Purdy v. Bank of America Nat. Trust & Savings Ass'n, Cal.App.1934, 32 P.2d 672, subsequent opinion 40 P.2d 481, 2

Cal.2d 298.

Bridgeport Trust Co. v. Bartholemew, 1916, 97 A. 758, 90 Conn. 517.

A trustee may bring a suit to secure court approval of a method settling a debt due from the settlor to another and

secured by trust property. Huch v. Wickersheim, 1942, 44 N.E.2d 338, 316 Ill.App. 155.

A trustee is entitled to be instructed by the court as to who are beneficiaries under the trust, if he is reasonably in

doubt. Gibault Home for Boys v. Terre Haute First Nat. Bank, 1949, 85 N.E.2d 824, 227 Ind. 410.

Lincoln v. Aldrich, 1886, 5 N.E. 517, 141 Mass. 342; Hull v. Adams, 1934, 190 N.E. 510, 286 Mass. 329; Cronan v.

Cronan, 1934, 190 N.E. 721, 286 Mass. 497.

Where a trustee brings a suit for the construction of a will, the statute of limitations
regarding claims by heirs that gins

under the will are void has no application. St. Louis Union Trust Co. v. Kelley, 1947, 199 S.W.2d 344, 355 Mo. 924.

An administrator with the will annexed may obtain a construction of the will as to whether a trust was created for a

particular legatee. Gay v. Gay, 1952, 88 A.2d 178, 97 N.H. 358.

The power of the trustee to ask for construction of the instrument does not exclude a similar power in the hGary.

Matter of Pelgram's Estate, 1933, 265 N.Y.S. 626, 239 App.Div. 18.

Commercial National Bank of Charlotte v. Alexander, 1925, 125 S.E. 385, 188 N.C. 667.

The court has the power to correct an obvious typographical error in a will, in order to carry out the intent of the

testator. Liner's Estate, 1953, 87 Pa.D. & C. 269.

A trustee may obtain i+rdes from a court as to his duties in paying succession duties, includii the legality of

legislation. Re Flavelle, 1 Dom.L.R. 756.

Executors'
and

trustees'
bills for instructions, 44 Yale L.J. 1433.

A court of equity has the power to determine an employee's legal rights under a welfare and =ti===t fund and the

correctness of the action of the trustees in denying him a pension. Kennet v. United Mine Workers of America,

D.C.D.C.1960, 183 F.Supp. 315.

The trustee held shares of closely-held stock in seven trusts under ,1-1ws will. Decedent's seven grandchildren

were the income heneficiaries of the trusts. With the consent of all adult beneficiaries, both life and remainder, the

trustees sought authority to liquidate the closely-held corporation. The guardian ad litem objected on the grounds that

s4s+-.=E-1 capital gains taxes would have to be paid. ARer considering the different needs of the heneficiaries and

other factors, the court authorized n Estate of Fales, Sur.Ct.1980, 431 N.Y.S.2d 763, 106 Misc.2d 419.

In re Asserson, 707 N.Y.S.2d 821, 184 Misc.2d 480 (Sur.Ct.2000). Internal Revenue Service determined that trust did

not qualify for the $10,000 annual exclusion from gift tax due to allegedly not allowing payment of principal and
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income to the minor beneficiaries prior to tmst ter -
upon said beneficiaries attaining age 21, and tmstee sought

court constmetion of the relevant provisions of the trust. The New York Surrogate's Court acknowledged provision

that "[t]he trustee shall ace-£2te and add to principal annually the income of the trust until such Beneficiary attains

the age of twenty-one (21)
years,"

but also noted provision that, upon beneficiary's death prior to age twenty-one,

"both principal and acce.-3-t-a
income, if any, shall be paid ... to said Beneficiary's

estate,"
and provision that "[i]n

lieu of making direct payments of expenses for the B-eEci---y, the Trustee may make payments to the guardian of her

person, or property, or to any person with whom such Beneficiary shall
reside,"

these latter provisions relied upon in

the court's ccast-Gction that the trust did provide for payment of income and principal to or on behalf of the

beneficiaries prior to their attaining the age of majority.

In re Merlin A. Abadie Inter Vivos Trust, 791 So.2d 181 (La.Ct.App.2001). Trustee of inter vivos trust petitioned

court for iñstmeticñ as to whether trustee should have obtained an ownership or a security interest in house and van

purchased and mndined with trust funds for incapacitated first beneficiary. On appeal of trial court determination that

ow-Mp or security interest was not needed, second beneficiary argued that the court instruction was improper

because the matters were din with the trustee. The Louisiana Court of Appeals, however, held that the

instruction was proper, citing La.Rev.Stat. § 9:2233, because here the trustee was uncertain about certain duties and

powers.

Cf. Hurley v. Moody Nat. Bank of Galveston, 98 S.W.3d 307 (Tex. App. Houston 1st Dist. 2003). Trust provided for

termination upon settlor's grandson attaining age 35 or completing his education, and after grandson and both

remainder beneficiaries reemented termination following gnunison's dropping out of college for one and one-half

years, trustee bank filed for decla atery judgment as to whether trust had terminated Trial court held no termination,

and the Texas Court of Appeals affirmed because trustee had broad discretion under the trust and trustee m:bt±ed

that trust had not terminated, because grandson had re-enrolled in college before trial and had reversed his te-i=#=

request, and because there was no trust language indicating a
ec- - c, enrollment requirement, with trust possibly

-a until age 35 implicitly indicative that long interruptions in grandson's education were acceptable to settlor.

Goodwill Indus. v. U.S. Bank, 103 P.3d 1165, 196 Or.App. 556 (2004). Aaer one remainder beneficiary predeceased

settlor/life beneficiary, trustee petitioned for instruction as to whether settlor's intestate heirs or contiñgcñt reuminder

bcñcficia-y should receive deceased remainder benenciary's share of trust assets, and trial court held the trust

ambiguous, ennsidered oral evidence, and determined that intestate heirs were entitled to that portion of res. Citing Or.

Rev. Stat. § 128.135(2) as authorizing trustee or beneficiary to petition for instruction vag-4g trust, the appellate

court affirmed.

Cf In Re Estate of Crist, 863 A.2d 255 (Del. Ch. 2004). Trust included provision that, upon settlor's death, surviving

spouse would receive a marital gia of one-third of settlor's estate, as calculated under Del. Code, tit. 12, § 901 et seq.

(the surviving spouse's elective share statute), but surviving spouse disagreed with amount of trustee's elective share

calculation, arguing that deduction of $551,772 in admi-i±-Eve and funeral expenses before calculating the gia was

imprcper, and that he should be =i=½ed one-third of those expenses, or $183,917.33, under a provision of the trust

that required payment of such expenses from residuary trust. Upon petition by trustee for instruction as to gia

e-1cane-, the trial court held that trustee properly calculated the marital gia because trust provision and Del. Code,

tit. 12, §§ 902(a) and 903 required expenses to be dedneted before gia was e-lc±t-d and because later provision

requiring residuary trust to pay such expenses was not in conflict, given that no expenses were actually paid from

marital gia.

In re Trust of Alexis, 16 Neb. App. 416, 744 N.W.2d 514 (2008) (c:r'mi-g clauses governing
trustees'

dismanen to

distribute income among life beneficiaries and children of deceased life beneficiary).

In re Interest of Hansen, 281 Neb. 693, 798 N.W.2d 398 (2011).

In re Estate of Zilles, 219 Ariz. 527, 200 P.3d 1024 (Ct. App. Div. 1 2008).

34
The power to apply for approval of acts of administration already aw -=;-E2had is similar but distinct. In re Lawson's

Will, 1932, 244 N.W. 739, 215 Iowa 752, 88 A.L.R. 316.

See chapter 46, post, as to the trustee's right to seek approval of past transactions in an accounting proceeding.

35
As to court supervised trusts and those states in which they are in effect, see section 563, post.

36
In Some States, if the court agrees to supervise the trust the trustee becomes an officer of the court and must secure

court approval of many of his acts of -WW-Een. See, for example, Smithson v. Callahan, D.C.Cir.1944, 141 F.2d

13; Watts v. Watts, 1944, 145 P.2d 128, 158 Kan. 59 (dictum); Whitelock v. Dorsey, 1913, 88 A. 241, 121 Md. 497;

McCrory v. Beeler, 1928, 142 A. 587, 155 Md. 456.

For provisions of the Uniform Probate Code relating to registration of trusts and their supervision by the court of

registration, see the following:

Section 7-201. [Court; Exclusive Jurisdiction of Trusts.]

(a) The Court has exclusive jurisdiction of proceedings initiated by interested parties concam_6g the internal affairs

of trusts. Proceedings which may be maintained under this section are those concerning the administraticñ and

distribution of trusts, the declaration of rights and the
dete-- - -

of other matters involving trustees and

WESTL AW © 2018 Thomson Reuters. No claim to original U.S. Govemment Works. 4

FILED: NEW YORK COUNTY CLERK 10/19/2018 05:13 PM INDEX NO. 651625/2018

NYSCEF DOC. NO. 160 RECEIVED NYSCEF: 10/19/2018



§ 559.Court control-Advice as to extent of powers, The Law Of Trusts And Trustees...

beneficiaries of tmsts. These include, but are not limited to, pmceedings to:

(1) appoint or remove a tmstee;

(2) review
tmstees'

fees and to review and settle interim or final accounts;

(3) ascertain beneficiaries, to det-ine
any question arising in the administration or distribution of any tmst

including questions of construction of tmst instruments, to instruct trustees, and to dete==ne the existence or

nonexistence of any immunity, power, privilege, duty or right; and

(4) release registration of a trust

Section 7-205. [Proceedings for Review of Empley-ent of Agents and Review of Compensation of Trustee and

Employees of Trust.]

On petition of an interested person, after notice to all interested persons, the Court may review the propriety of

employment of any person by a trustee including any attorney, auditor, investment advisor or other specialized

agent or assistant, and the --s----tloness of the e--tion of any person so --pley-d, and the reasonableness

of the compensation determined
by the trustee for his own services. Any person who has received excessive

compensation from a trust may be ordered to make appropriate refunds.

See section 563, post, for discussion of court supervised trusts.

37 A suit to construe a trust instmment is in personam and where such an action is first brought in a federal court, that

court may decide it, notwithstanding that a similar suit has been later brought in a state court. Wa-hington Loan &

Trust Co. v. Lyon, D.C.D.C.1951, 98 F.Supp. 320.

Where two trustees sue a third for court instmetians as to their duties, and the -¹·÷ª: and defendant reside in

different states, there is diversity of citizenship for the purposes of federal jurisdiction, even though the defendant is

also a beneficiary and the decree will affect his interests. In re
Lummis'

Estate, D.C.N.J.1954, 118 F.Supp. 436.

Under New Jersey law a suit by two trustees against a third for instructions is in rem so that jurisdiction can be

acquired without personal service, even though the defendani. trustee is also a beneficiary and the decree may affect his

interest as such. In re
Lummis'

Estate, D.C.N.J.1954, 118 F.Supp. 436.

After a decree of dist-ibction of the property of a testamentary trust the Superior Court has no jurisdiction to give a

further decree -"-;; the will. "A decree of distribution is a final and conclusive construction of the will as against

all interested parties, including beneficiaries of a icsituncuiary
trust"

In re Van Deusen's Estate, 1947, 182 P.2d 565,

30 Cal.2d 285, citing text.

The Superior Court mntimnes to have jmisdiction over a testamentary trust after the decree of distribution, for the

purpose of ==± .-g the trust inntmment In re Hubbard's Estate, 1954, 266 P.2d 196, 122 Cal.App.2d 942.

Where construction of the trust instrument is sought, and there is an ambiguity, the court may refer the matter to a

referee to take evidence on questions of fact Irving Trust Co. v. Walton, 1948, 79 N.Y.S.2d 858, 274 App.Div. 119.

When trustee seeks instructions of court, he should bring a suit in equity and not merely apply to the court of equity by

petition from which a mere citation of the parties follows. Worrell v. Beach, 1939, 7 A.2d 666, 63 R.I. 95.

Where a trustee is sued for an acecünting, he may interplead adverse claimants as cestuis and secure a cc=rsEm of

the trust Chaison v. Chaison, Tex.Civ.App.1940, 136 S.W.2d 239, error refused.

After a county court has disposed of the estate of a decedent
by distribution it has no power to construe the pmñies

of the will creating a trust In re
Yates'

Will, 1951, 48 N.W.2d 601, 259 Wis. 263.

A petition by a testamentary trustee for instructions should be made to the court of equity and not to the Probate Court.

Podrasnik v. Rochester Trust Co., 1942, 24 A.2d 493, 92 N.H. 65.

The power to construe a will creating a trust is in the court having equity jurisdiction, the district court, and not in the

county court. De Witt v. Sampson, 1954, 64 N.W.2d 352, 158 Neb. 653.

For a At:==t of the power of the superior court to give 6-+-+ to the trustee, and procedure on such a petition,

see § 1120 of the West's Ann.Cal.Probate Code, as amended
by L.1959, c 864, and as given in full in chapter 46 on

accountings, post

See section 941, post, as to matters of jmisdicticn and venue. And see Article VII of the Uniform Probate Code,

quoted in part in footnote 36, supra, this section.

Cf Neal v. Neal, 856 So.2d 766 (Ala. 2002), supra, note 32, in which the -ppell-te court also cited Alabama

Constitution, § 6.04(b), Amendment 328, and Ala. Code §§ 12-11-30(1) & (6), 12-11-31(1) & (4), 12-11-40, and

12-11-41 as authority for trial court's general trust jurisdiction.

38
Where the situs of a pension and welfare trust was in New York, New York will look to the law of the matrimonial

domicile to determine the interests of the spouse in insurance proceeds payable from the trust by reason of the death of

the insured-participant Boyd v. Curran, D.C.S.D.N.Y.1958, 166 F.Supp. 193.

Plaintiff and another campany were co-beneficiaries of two trusts of which d.-f--3-.-t bank acted as trustee. The trusts

provided for delivery of the trust property to plaintiff at the + -+h- of the trusts. Prior to termination of the first

trust plaintiff's co-beneficiary requested in writing that defendant refrain from dict-ibuting the trust funds and

defendant filed an interpleader action. The court held that faced with cen"±;; claims to the trust funds defendant

acted properly in mmmencing an , r action. There were no instructions in the trust i=t-.nn=ts as to how the

trustee should proceed in the event of conWng claims of the parties. Comtrade, Inc. v. First National Bank of
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Highland Park, 1986, 100 Ill.Dec. 549, 146 Ill.App.3d 1069, 497 N.E.2d 527.

39
In a suit to determine the duties of a tmstee as to income and capital ... .ts living members of a class of cen+bg--t

remaindermen (of whom minors are represented by gue.rdians ad litem) s=£=dy represent possible later born

beneficiaries of the same class. First National Bank of Mobile v. Wefel, 1949, 40 So.2d 434, 252 Ala. 212.

Where unborn persons may possibly be added to the beneficiaries of a trust, but the possibHity is remote, the court will

construe the will as to the rights of the living heneficiaries, without deciding whether persons born later will be bound

by the construction. New Britain Trust Co. v. Stanley, 1941, 23 A.2d 142, 128 Conn. 386.

In a suit for the construction of a will as to powers of the trustee to pay debts of the beneficiaries, the beneEeiaries are

the only proper parties, and creditors of the beneficiaries may not intervene. Husted v. Sweeney, 1943, 48 N.E.2d

1004, 113 Ind.App. 408, citing text, § 559.

In a suit to construe a will as to the validity of a trust, possibly unborn contingent hen-Aidas may be represented by

the trustee, where the prior beneficiaries are in court and there is no fraud or collusion. Smith v. Fowler, 1945, 190

S.W.2d 1015, 301 Ky. 96.

As to the necessary parties to such a suit, see In re Chaplin, 1933, 163 A. 774, 131 Me. 446.

A person having merely a contingent -àd-- interest may bring a suit to secure a declamtian of his interest under

the trust and its protection. In re Clarke's Estate, 1951, 81 A.2d 640, 198 Md. 266.

A living member of a class of maindermen cestuis may be treated as representing possible unborn members who

may later come into the class, in litigation regarding the powers of the trustee. Franklin v. Margay Oil Corp., 1944,

153 P.2d 486, 194 Okl. 519, citing text, § 798.

In a suit to construe a deed to a trustee, the court may act to represent minors or persons not in being or not

ascertained. Sullivan v. Rhode Island Hospital Trust Co., 1936, 185 A. 148, 56 R.I. 253.

Where a bill is brought for the co-±2den of a will containing a trust, successors of the settlor who may be potential

takers if the trust fails should be made parties. City Trust Co. v. Bulkley, 1964, 201 A.2d 196, 151 Conn. 598.

In a suit for the cem±2den of a will creating a trust possible unborn beneficiaries should be represented by existing

members of the same class, or if there are none such then by a guardian ad litem. Peoples Nat. Bank v. Barlow, 1960,

112 S.E.2d 396, 235 S.C. 488.

The county entered into a trust agreement with developer and Pioneer whereby Pioneer as trustee was to withhold

funds from the sale of lots in developer's subdivision for the benefit of the county. The withheld funds were to be

retained as security for the cem±2cEen of roads and drainage facilities in the subdivision. Upon developer's failure to

pay for engineering work in the subdivision the creditor served a writ of garnishment on Pioneer as trustee. The court

held that the jw.g=cnt in the garnishment proceedings was not binding on the county which had not been joined in the

proceedings. Where the county was a beneficiary and developer was both the settlor of the trust and a heneficiary, and

where their interests were antagonistic, the county was a necessary party. Only Collections, Inc. v. County of Cochise,

1978, 589 P.2d 1342, 121 Ariz.App. 310.

A decree ce-±2i-g a paragraph of a trust instrument is binding on all be--w-s who are parties to the suit as to the

questions decided, although some may not have raised or argued the questions decided. Messner v. De Motte,

Ind.App.1948, 82 N.E.2d 900, 119 Ind.App. 273, rehearing denied, 1949, 83 N.E.2d 798, 119 Ind.App. 273, citing

text, § 559.

The advice will protect the trustee unless it was obtained by fraud or concealment In re Riordan's Trusteeship, 1933,

248 N.W. 21, 216 Iowa 1138.

The mere fact that a beneficiary who was a necessary party to a suit for the construction of a trust inatmment signed a

waiver of a hearing did not amount to default or confeaainn of jw.g=cnt and the decree entered L ^
did not bind

her so as to permit her to appeal. McGilvery v. McGilvery, 1956, 123 A.2d 777, 152 Me. 93.

Where a trustee of a mortgage accepts a conveyance of the mortgaged property, and then sues in equity for

i-s±2cEem, making the bendhelders parties, a bendhddct who defaulted is bound by a judgment that the trustee hold

the property under a liquidating trust for the former bondholders. Rudell v. Union Guardian Trust Co., 1940, 294 N.W.

132, 295 Mich. 157.

An infant b---Eci-y of a trust is not bound by the ccñstmeticñ of the trust inst-amcñt --quested by the trustees, even

though the infant was a party, if no notice was given of the point involved and as to which it is sought to hold the

beneficiary. In re Hosford's Estate, 1953, 98 A.2d 332, 26 N.J.Super. 412.

A court inatmetion as to the meaning of a trust instrument binds the parties, even though it was p-ematurely given and

the decision could have been postponed. In re Beacom's Estate, 1957, 168 N.Y.S.2d 704, 7 Misc.2d 834.

Gift of remainder under testamentary trust to heirs of N living at N's death. N is living and has children and one

grandchild. Bill to construe trust i-92---t as to shares of cestuis. The children of N but not the grandchild were

made parties and the court decreed that the grandchild had no interest. The decree was not binding on the grandchild,

since he would take if at all in his own right and not through a parent and no member of his class had been made a

party to represent him. He must be made a party and represented by a guardian ad litem. Wachovia Bank & Trust Co.

v. Waddell, 1951, 65 S.E.2d 317, 234 N.C. 34.

Where a will is construed by a county court and a trust established under it, and there is no appeal, the order or

WESTL AW © 2018 Thomson Reuters. No claim to original U.S. Govemment Works. 6

FILED: NEW YORK COUNTY CLERK 10/19/2018 05:13 PM INDEX NO. 651625/2018

NYSCEF DOC. NO. 160 RECEIVED NYSCEF: 10/19/2018



§ 559.Court control-Advice as to extent of powers, The Law Of Trusts And Trustees...

judgment is binding, even if it was -enna In re Lenahan's Estate, 1951, 46 N.W.2d 352, 258 Wis. 404.

In a proceeding for construction of the
trustees'

authority to enter into a contract for the exchange of assets of the trust

estate, the party with whom the trustees had contracted was entitled to intervene. Rich v. Rich, 1960, 166 N.E.2d 463,

25 Ill.App.2d 252.

See also First Nat. Bank of Mobile v. Wefel, 1949, 40 So.2d 434, 252 Ala. 212 (living members of a class of

cenhg--t ren nindermen adequately represent possible later-born beneficiaries); Peoples Nat. Bank v. Barlow, 1960,

112 S.E.2d 396, 235 S.C. 488 (unborn beneficiaries could be represented by existing members of the same class).

All shares of stock in decedent's corporation were held in a trust to be
"-2- *-a

jointly by an employee board and

a management board for the benefit of the employees of the corporation. In a suit by the --pley-e board alleging that

the management board attempted to M--+- the trust and seeking injunctive relief against certain rules and

regulaticim that had been approved by a court in 1942, the court held that plaintiffs, the employee board, were barred

from centshg the rules and reg±Ec= in their action brought 48 years after the 1942 decree. Plaintiffs also alleged

that the 1942 jr.dg==t should be set aside because at that time the trust was racially disc --±-y, mornhar-Mp on

the employee board being limited to white men only. The court held that a subsequent court decree holding that the

racial restriction was invalid and removing the essen did not mean that decedent's trust or the 1942 judgment was

invalid. Adams v. Farlow, Ala.1987, 516 So.2d 528, citing text, § 559, cert. denied, 1988, 108 S.Ct. 1477, 485 U.S.

1010, 99 L.Ed.2d 705.

In re Merlin A. Abadie Inter Vivos Trust, 791 So.2d 181 (La.Ct.App.2001). Trustee of inter vivos trust petitioned

court for instruction as to whether trustee should have obtained an -4 or a security interest in house and van

purchased and modified with trust funds for incapacitated first beneficiary and whether incapacitated first beneficiary

should have counsel separate from third beneficiary in action filed by second beneficiary against third henem2ry as

guardian of incapacitated first beneficiary. The Louisiana Court of Appeals upheld trial court dete==4an that

neither a-nar-Mp or security interest nor separate counsel was needed, and awarded attorney's fees and costs to

trustee from the trust. The court found that the petition for instmetian was necesmy due to continuing -8 and

non-ccepcatian between second and third beneficiary and due to trustee's reasonable doubt as to powers and duties in

the specific factual situation.

Cf Goodwill Indus. v. U.S. Bank, 103 P.3d 1165, 196 Or.App. 556 (2004), supra, note 33.

41 A trustee has a right to appeal from a decree determining the meaning of a trust instrument and his duties ±-±r.

In re
Charters'

Estate, 1956, 293 P.2d 778, 46 Cal.2d 227.

In a proceeding by two trustees for instructions as to payments to beneficiaries, one of the trustees applied to the trial

court for pe=nssion to appeal at the expense of the trust. It was error to grant the motion when no benefit to the trust

would accrue from the appeal. In re Lunt, 1944, 16 N.W.2d 25, 235 Iowa 62, quoting text, § 192.

In a suit by a trustee to have the trust i=t-=cnt construed, a centi--gnt beneficiarf may appeal even though the

likelihood of his interest vesting is exceedingly remote. Northwestern Nat. Bank & Trust Co. v. Pirich, 1943, 9

N.W.2d 773, 215 Minn. 313.

Where the trustee sues for instructions as to the perannnel of the beneficiaries, he has no right to appeal from the

decree determining the beneficiaries. State ex rel. St. Louis Union Trust Co. v. Sartorius, 1942, 164 S.W.2d 356, 350

Mo. 46.

Where a trial court construes the trust instrument to the advantage of a party so that he is not aggrieved thereby, there

is no right on his part to appeal to an appellate court. Massengill v. M=s--gm, 1953, 255 S.W.2d 1018, 36 Tenn.App.

385.

42
Where a will creating a trust was held to be ambiguous only in part, plaintiff s attorneys were entitled to fees from the

trust corpus only with respect to services rendered in seeking cc=±±es of the ambiguous provision. Baum v.

continental Illinois Nat. Bank and Trust Co. of Chicago, C.A.7, 1956, 230 F.2d 115.

Where an action for a declaraterf judgment is necessary to determine adverse claims, the trustee may be allowed an

attorney's fee. Musson v. Fuller, 1943, 133 P.2d 682, 57 Cal.App.2d 5.

Where a will creating a trust is =higuc= and litigation is necessary to learn the settlor's intent,
solicitors'

fees for all

parties may be directed to be paid out of the trust fund. Tolman v. Reeve, 1946, 65 N.E.2d 815, 393 Ill. 272.

Where a question as to the meaning of the trust i=t-=cnt is properly submitted by the trustees to the court for

instmetions, the costs and counsel fees may properly be declared to be charges against the trust estate. Mellen v.

Mellen, 1952, 90 A.2d 818, 148 Me. 153.

When litigation has reasonably been conducted for the purpose of securing a construction of a trust instrument, the

costs of all parties may be ordered paid out of the trust estate. Evans v. Safe Deposit & Trust Co. of Baltimore, 1948,

58 A.2d 649, 190 Md. 332.

The costs of such a proper application for advice may be paid out of the estate. Baker v. Clarke T-th£- for Deaf

Mutes, 1872, 110 Mass. 88.

A reasonable allewzurce of counsel fees and expenses may be made to necessary parties to litigation for the

construction of a trust i-±n---t and advice to the trustee, where the use of counsel has heneGised the estate of all

beneficiaries Such allowzu1ws should be made from trust capital. In re Atwood's Trust, 1949, 35 N.W.2d 736, 227
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Minn. 495, 9 A.L.R.2d 1126, citing text, § 559.

While parties to a suit to construe the trust instrument may have counsel fees allowed out of the trust property, such is

not the rule as to fees and expenses resulting from controversies between the beneficiaries as to assignments of their

interests. First National Bank of Kansas City v. Biodsc=, Mo.App.1949, 217 S.W.2d 296.

In an action for construction of the trust brought by the trustee, where the beneficiaries made hostile contentions but

accomplished no benefit to the trust estate, an allowance may properly be made to the trustee for attorney's fees, but

not to the beneficiaries. St Louis Union Trust Co. v. Kaltenbach, 1945, 186 S.W.2d 578, 353 Mo. 1114.

An attorney who renders service to a judge involval in a suit regarding the cc=tr&n of a trust instrument, but does

not benefit the trust in any way, is not entitled to fees to be paid out of trust property. St Louis Union Trust Co. v.

Fitch, 1945, 190 S.W.2d 215, 354 Mo. 638.

Where a trustee properly brings a bill for instructions as to the meaning of a trust instrument and the proper method of

a?=iniention under it, the court may allow the trustee an attorney's fee out of the trust property. Lang v. Taussig,

Mo.App.1946, 194 S.W.2d 743, appeal transferred 192 S.W.2d 407, 354 Mo. 930.

The court may allow payment out of the trust estate of taxable costs, counsel fees, and expenses of litigation as to all

litigants where the object of the suit was to construe the will as to the meaning of "lawful
issue"

as a description of the

cestuis, and the determination of the question was beneficial to the trust Bernheimer v. First Nat Bank of Kansas

City, 1949, 225 S.W.2d 745, 359 Mo. 1119.

Where, in a suit by trustees for construction of the will creating the trust and for advice, the attorney for a defendant

beneficiarf renders services beneficial to the estate, the court is justified in awarding him counsel fees payable out of

the estate. Stamm v. Desnoyers, Mo.App.1954, 263 S.W.2d 45.

Where an action is brought by trustees for the construction of a will creating a trust, and attorneys for the defendants

assist materially in presenting the arguments for various constructions, it is not an abuse of discretion for the trial court

to award
attorneys'

fees to the attorneys for the defendants. O'Reilly v. Jackson, Mo.1954, 269 S.W.2d 631.

Where trustees bring a suit for construction of the will creating the trust, an appellate court will not upset a trial court's

order refusing them counsel fees, even though they acted in good faith, where the bringing of the suit was unnecessary

since the meaning of the instrument was clear. Ferguson v. Rippel, 1952, 92 A.2d 647, 23 N.J.Super. 132.

In a suit for the construction of a will which created a trust,
attorneys'

fees may be allowed in part out of income and

in part out of capital, where the benefits received were divided. In re Dickinson's Estate, 1957, 169 N.Y.S.2d 920, 10

Misc.2d 280. But if such services are beneficial to the whole estate by obtaining a ci cahn of the will, they may be

allowed out of the general estate. In re Gibson's Estate, 1957, 169 N.Y.S.2d 918, 10 Misc.2d 282.

Where a trustee reasonably brings suit against an advisor under the trust for the construction of the instrument as to the

duties of the advisor and his compensation, the court may allow both the trustee and the advisor counsel fees to be paid

out of the capital of the trust. United States Nat. Bank of Portland v. First Nat. Bank of Portland, 1944, 143 P.2d 909,

172 Or. 683.

Where a trustee presents to the court the question of the effect of a spendthrill trust, the court may, in its dism&n,

allow a counsel fee larger than the usual one. Huestis v. Manley, 1939, 8 A.2d 644, 110 Vt 413.

While in a bill for a declaratory judgment unsuccessful claimants of the corpus will not be allowed costs out of the

trust estate, no costs may be charged against them. Old Nat Bank & Trust Co. of Spokane v. Hughes, 1943, 134 P.2d

63, 16 Wash.2d 584.

It is within the discretion of the court to allow appeal costs from trust income in the case of all parties to a suit for a

declaratory judgment, such expenses to be paid out of trust income. Seattle First Nat Bank v. Crosby, 1953, 254 P.2d

732, 42 Wash.2d 234.

Co-trustees could not agree as to an investment and one brought a bill for instructions, making the other co-trustee a

defendant, and employed an attorney to represent it (the plaintiff). The suit could be maintained and that it was proper

for the plaintiff co-trustee to employ counsel, without the joinder of the defendant co-trustee, and pay counsel from

trust funds. Detroit Trust Co. v. Blakely, 1960, 103 N.W.2d 413, 359 Mich. 621.

Whether costs and counsel fees should be allowed a trustee who brought an action for a declaraterf judgment as to

trust administration rests in the discretion of the court. Phillips Exeter Academy v. Gleason, 1960, 157 A.2d 769, 102

N.H. 369, citing text, § 816.

A"c--cys appealing the ruling of the trial court in the will cc±-chn case were not entitled to payment of their fees

from the estate. They pursued lingsties on appeal "at their own risks and
costs."

Rosenthal v. The First Nat Bank of

Chicago, 1970, 262 N.E.2d 262, 127 Ill.App.2d 371.

43
Where a settlor provides that his trustees shall have power to construe the inst-.===t in case of dispute or doubt, and

that their decisions as to its meaning shall be final, the court may acv-'heless decide that such construction is

erroneous. The settlor cannot deprive the court of its powers. Taylor v. McClave, 1940, 15 A.2d 213, 128 N.J.Eq. 109.

The 8th Circuit, noting that ERISA "abounds with the language and
t-

½gy of trust
law"

held that the courts,

using an abuse of dis:cretion standard, will not interfere unless a trustee "acts beyond the bounds of reasonable

judgment"
Donaho v. FMC Corp., 74 F.3d 894 (8th Cir.1996), citing text, § 559.

Adler v. Adler, 713 N.E.2d 348 (Ind.CtApp.1999) (citing to Ind. Code § 30-4-3-18, which provides that "if there is

reasonable doubt with respect to any matter relating to the =dminist-ation of the trust, the trustee is entitled to be
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instructed by the court").

Amaro v. Texas State Bank, 28 S.W.3d 789 (Tex.App.2000); afPd as modified, 87 S.W.3d 538, 45 Tex.Sup.Ct.J. 1302

(2002). (Trial court created a trust pursuant to Tex. Property Code Ann. § 142.005, which provides for such creation as

to "proceeds of a judgment accruing to an incapaciiaiod
person,"

and after be-eficimy's divorce by another trial court,

which declared he was "not an incapacitated
person,"

beneficiary
d-anded the trust res, p-c=pting trustee to seek

declaratory judgment in the initial trial court as to trust termination and related issues. After said trial court terrr inated

the trust under its continuing j
isdicEnn the Texas Court of Appeals upheld that decision, said appellate court citing

the Texas DJa-f Judgm-t Act, Tex.Civ.Proc. & Rem. Code Ann. § 37.005, as to any interested person's right to

seek "a 4-1-±ion of rights or legal relations in respect to the trust or estate ... to determine any
q-tian

arising in

the administration of the trust or
estate,"

and citing Tex. Property Code Ann. § 142.005(a) as to the trial court's

"power to determine
incapacity"

(and thus implicit power to terminate the trust upon finding no incapacity).)

The settlor transferred
ownership of the family business to trusts for his children in exchange for a premissarf note

payable to the settlor. One of the trusts required the trustee to use so much of the trust income and principal as the

trustee determined to be necessary or advisable for the mananable support and mainic-ce, comfort and education of

the settlor's son who later became disabled. The trustee sought a declaratory judgment on the ground that the trust's

payment of medical expenses for son could deplete the trust's income and principal so as to prevent the trust from

paying the installments due under the note to the settlor. The court held that there was a justiciable controversy

enneerr
ing the proper -h½+4- of the trust that authorized the trial court to enter a declaratory jr.dg=cnt which

reconciled the trustee's conflict. MacKenzie v. First Alabama Bank, Ala.1992, 598 So.2d 1367.

Providence Health System-Washington v. Bush, 461 F. Supp. 2d 1226, 39 Employee Benefits Cas. (BNA) 2540 (W.D.

Wash. 2006) citing text (rev. 2d ed.) § 559 (ERISA trustee would have power to construe disputed or doubtful terms,

but here the terms were not doubtful and if they were then the trustee's inte-p-t±im was not reasonable).

44
Where a court of equity has been asked to construe a will as to the meaning of a clause regarding the gift of a

remainder interest under a trust, it cannot be deterred from const-sing the will by an agreement between the parties

concerned as to what they desire the meaning to be. Hackensack Trust Co. v. Denniatan; 1940, 14 A.2d 773, 127

N.J.Eq. 523.

But see In re Draves Trust, 298 Mich. App. 745, 828 N.W.2d 83 (2012), where setti-ent agreement between trustee

and baiaries was recognized because the agreement, which purported to settle all outstanding litigation between

the parties, was a valid cc± _, ed modification of the trust and thus did not fit the statute y
""

of

"nonjudicial."

45
See, for example, Idaho Code § 10-1204; LSA-R.S. 9:2233; Md. ET Law § 14-101; Minn.S.A. § 501.35; Ohio R.C. §

2107.46; Vernon's Ann.Texas Civ.St. art. 7425b-24; Vt.S.A. tit. 14, § 2327.

By ch. 1477 of West's Ann.Cal.L.1965, § 1120 of the West's Ann.Cal. Probate Code, with respect to petitions by the

trustee for instructions and the power of the court with reference thereto, was amended
by adding thereto the fe"s=sing

language:

The court may hear any such petition and instruct or authorize the trustee by order

rendered before or after any distribution to him. When the trustee files any such petition

before any distribution of the estate to him, he shall, in addition to any other notice

required, cause notice of the hearing to be mailed to the personal representative and

shall further cause notice of the hearing to be mailed to all persons, including heirs,

legatees and devisees, at their last known address, to whom the court may order such

notice given, and shall, upon filing the petition and before giving notice thereof; secure

from the court an order designating the persons in addition to the personal

representative and the beneficiaries to whom the court requires that notice be given, or

an order that notice to the personal representative and the b--M-a is the only notice

that shall be required.

By West's Ann.Cal.L.1970, Ch. 849, Article 2.5 was added to Ch. 19, Div. 3, of the West's Ann.Cal. Probate Code to

provide that a trustee, beneficiary or remainderman of a "written vdentarf express
trust"

may petition the Superior

Court for instructions, appointment and removal of the trustee and for other anecified purposes.

As to procedure in Georgia with regard to securing the instruction of a court as to the meaning of a will creating a

trust, see Brewton v. McLeod, 1961, 119 S.E.2d 105, 216 Ga. 686.

See N.Y.Civ.Pract.L. and Rules, §§ 7701, 8303(a)(4).

Any fiduciary may maintain an action in the probate court against creditam; legatees, distributees, or

other parties, and ask the direction or judgment of the court in any matter respecting the trust, estate or
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property to be administered and the rights of the parties in interest

If any fiduciary fails for thirty days to bring such action after a written request from a party in interest, the party

making the request may institute the
suit"

Ohio-R.C. § 2107.46.

The power of the district court to construe the trust inst-nnent, and the pmcedure thereon, are stated in Okl.Laws

1941, p. 255, 60 Okl.StAnn. §§ 175.23 et seq.

The provision of the Trust Code authorizing a trustee to apply ex parte for
-'-

or canstmetian of the trust

instrument was c=M=nt
Any court order would protect a third party dealing with the trustee but would not

prejudice the rights of the settlor or the beneficiary to hold the trustee liable for breach of trust In re Gulf Oxygen

Welder's Supply Profit Sharing Plan and Trust Agreement, La.1974, 297 So.2d 663, citing text, § 559.

The Uniform Declaratory Judgments Act (1922) has been adopted in 37 states. See 12 U.L.A. 109 for text and

adoptions. §§ 2 and 4 of the Uniform Act are as follows:

§ 2. Power to Construe, etc.

Any person inieroded under a deed, will, written contract or other writings cons'i'u'i-g a contract, or whose rights,

status or other legal relations are affected by a statute, municipal o_rdi=m, contract or franchine
may have

determined any question of construction or validity arising under the inatmment statute,
~d

---e, contract, or

franchise and obtain a declaration of rights, status or other legal relations thereamder

§ 4. Executor, etc.

Any person interested as or through an executor, ad-i-;shter, trustee, guardian or other fiduciary, creditor,

devisee, legatee, heir, next of kin, or cestui que trust, in the -d-4=½ation of a trust, or of the estate of a decedent

an infant, lunatic, or insolvent, may have a declaratian of rights or legal relations in respect thereto:

(a) To ascertain any class of creditors, devisees, legatees, heirs, next of kin or others; or

(b) To direct the executms ad-4-½=tors, or trustees to do or abstain from doing any particular act in their

fiduciary capacity; or

(c) To determine any question arising in the -a-;=½ation of the estate or trust, including questions of

construction of wills and other writings.

For several adaptians, see S.Car.Code 1976 § 15-53-50; S.Dak.Comp.L. 21-24-5; Wyo.Stats. § 1-37-105.

See also Va.Code § 8.01-184 to 8.01-191.

Where a trustee is faced with divergent claims as to the meaning of the trust instrument and its duties, it may bring a

suit for a declaratory judge:nt and be allowed legal fees incurred therein. Security-First Nat Bank of Los Angeles v.

Tracy, 1943, 134 P.2d 270, 21 Cal.2d 652.

In a suit by trustees for a doulamiory judgment, they cannot secure a decree that they be permitted to sell the trust

property in violation of the terms of the trust Brandis v. Trustees of Davidson College, 1947, 41 S.E.2d 833, 227 N.C.

329.

On an application for a declaratory judgment; the court will not entertain the application where the trustee is merely

seeking to obtain advice whether it would commit a breach of trust in subordinating a inertgage which it holds as

trustee to a lease which it wishes to s=.=4e=. Petition of Capital Bank & Trust Co., 1939, 6 A.2d 790, 336 Pa. 108.

Under a declaratory j dg--± act a trustee may bring an action to have a declaration as to his power to do a certain

act. All beneficiaries are necessary parties to such action. Arterbury v. U.S. Nat Bank of Galveston,

Tex.Civ.App.1946, 194 S.W.2d 803.

A trustee is entitled to
- -++ an action for a declaratory judgment as to all its duties and rights under the trust, even

though the interest of one party is subject to defeasance and so the question as to the duties of the trustee as to it may

never become practical. Seattle First Nat Bank v. Crosby, 1953, 254 P.2d 732, 42 Wash.2d 234, citing text § 226.

An action for a declaratory judgment construing a will -":-:-g a trust was not an effort to contest the will within the

meaning of a no-contest clause of the will. Kentucky Trust Co. v. Sweeney, D.C.W.D.Ky.1958, 163 F.Supp. 450.

A declaratory judgment prouceding brought by the trustee, seeking a A-+- -+ -
of the interests under the trust, is

not binding on a beneficiary who is not a party to the proceeding. In re Johnson's Estate, 1965, 43 Cal.Rptr. 913, 233

Cal.App.2d 785.

The fact that an action to contest the will had been instituted does not preclude the execu'Gr '-.-tee from filing an

action for a declaratory judgment to construe the will. Cordell v. Bright, 1960, 164 N.E.2d 81, 24 Ill.App.2d 76.

Where a question has arisen as to the distribution of trust income, due to the election of a widow beneficiary to take

against the will, the trustee may not secure relief by a declaraterf judg-c-t pmceeding, since relief can be obtained in

an accounting proceeding. In re Sheldrake's Estate, 1965, 207 A.2d 802, 416 Pa. 551.

A suit for a declaratory judgment as to the powers of a trustee may be
- -'- d

by the trustee and executor of the

will creating the trust and by a life beneficiary, even though all parties agree on the construction of the inatmment and

there is no adversary element in the suit Industrial Nat Bank of Rhode Island v. Rhode Island Hospital, 1965, 207

A.2d 286, 99 R.I. 289, citing text, § 560.

Wills-Jurisdiction for construction of wills under the declaratory judgmente act [Foshee v. Mitchell, 120 So.2d 741,

270 Ala. 533], 13 Ala.L.Rev. 262.
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47 Laughlin v. Griswold, 1919, 171 N.W. 755, 169 Wis. 50, 56.

And see Jones v. Harsha, 1924, 196 N.W. 624, 625, 225 Mich. 416, 421.

Where the testator who died domiciled in Florida established a testamenta-f tmst which was held in 1W-htts
by

a Massachusetts tmstee, a Massachusetts court will give instmetions to the trustee about the execution of the trust

Boston Safe Deposit & Trust Co. v. Alfred University, 1959, 157 N.E.2d 662, 339 Mass. 82.

The court will not advise a fiduciary as to how to exercise his discretion as to the sale of estate property. In re
James'

Estate, 1960, 208 N.Y.S.2d 303, 27 Misc.2d 312.

The court will not advise a trustee e--·rr_rag the cemi-cEen to be given to the word "child", and whether or not it

includes an adopted child, when there is no immediate problem and may never be one. Geistman v. Zimmerman

Trusts, Fla.App.1961, 126 So.2d 576, quoting text, § 559.

Whether a remainder interest to take effect in possession at the end of a life estate is cond-g-t on survival of the

donees will not be decided during the life of the first taker. In re Vigeant's Will, 1961, 215 N.Y.S.2d 187, 29 Misc.2d

569.

When a trustee asks for advice as to present pmbl-s and also future ones and the latter are co=uitxi with the former

in an intimate way, the court will advise with respect to both types of problems. First Portland Nat Bank v. Rodrique,

1961, 172 A.2d 107, 157 Me. 277.

In re Estate of Wallens, 9 N.Y.3d 117, 847 N.Y.S.2d 156, 877 N.E.2d 960 (2007). Remanding for review after father,

as trustee, used funds to pay private secondary school tuition and certain health care expenses of beneficiary, his

daughter, where trustee/father had agreed in divorce to pay those expenses himself but where trust also gave trustee

broad discretion to make disbursements for beneficiary daughter's support, etc2Ee-, maintenance, and general

welfare.

48
Where trustees own two types of stock in the same carparatian, and one of them owns one type individually, and there

is a conflict of interest as to the management of the co-pestien arising out of the situation, the trustees have a duty to

request advice of the court as to their duties. Hungerford & Terry Inc. v. Geschwindt, 1953, 94 A.2d 540, 24

N.J.Super. 385, affirmed 99 A.2d 666, 27 N.J.Super. 515.

A trustee is not ordinarily under a duty to apply to a court for cc=tmetion of a trust +--+ or for advice, but has

the privilege of doing so. American Nat Bank of Beaumont v. Biggs, Tex.Civ.App.1954, 274 S.W.2d 209, writ of

error refused n.r.e., citing text §§ 593, 805.

Trustees could have raised the question of the liability of =ninder interests under the trust to creditors in an action at

law, where cehnen was sought through them, but did not do so. The court of equity would not th-A- advise

them as to this question, since they had neglected an eppe+ë+y to secure a decision on the matter in the previous

case. Camden Trust Co. v. Toone, 1948, 57 A.2d 509, 141 N.J.Eq. 342.

In re Marriage of Petrie, 19 P.3d 443, 105 Wash.App. 268 (2001) (upholding trial court removal of trustee and

custodian of his children's investment accounts, based upon his failure for two years to obtain and provide a $200,0m

bond for any needed ind==incatian of the trust, as required by express provision of said trust, with the Washi-g'an

Court of Appeals rejecting trustee's excuse of having had "no instructions on when to post the bond and what funds to

use for the procurement of the
bond,"

said appellate court emphasizing that "[i]t is the duty of the trustee, not the court

or the beneficiaries, to take the steps needed to obtain instruction from the court when the trustee is unclear on a course

of
action,"

and thus that "Petrie [trustee] cannot use his ignorance and unwillingness to act as an excuse for failing to

comply with the terms of the trust").

Cf. In re Merlin A. Abadie Inter Vivos Trust, 791 So.2d 181 (La.CLApp.2001). Trustee of inter vivos trust petitioned

court for instruction as to whether trustee should have obtained an ownership or a security interest in house and van

purchased and modified with trust funds for incapacitated first beneficiary. On appeal of trial court determination that

ownership or security interest was not needed, second beneficiary argued that the court instruction was improper

because the matters were di=-'innary with the trustee. The Louisiana Court of Appeals held that the thEen was

proper, citing La.Rev.Stat § 9:2233, because here it was reasonable for the trustee to be uncertain about certain duties

and powers.

In Re CVR 1997 Irrevocable Trust, 42 P.3d 605, 202 Ariz. 174 (Ct.App.2002). Trial court approved trustee's

accounting and awarded fees to trustee's counsel from the trust A beneficiary appealed, alleging that the attorney's

fees award was improper because both attorneys and trustee had a conflict of interest they occupied the same

capacities with two other trusts and lawsuit was pending on behalf of those trusts against beneficiary of trust as to

which accounting was app-cred. The Arizona Court of Appeals upheld the trial court, holding that the attorneys had

no conflict of interest because they had no undivided loyalty duty to bc-2Eci-f, only to trustee. The court also noted

that, even if trustee had a conflict of interest, she properly sought and obeyed court 5:'-2:Een related thereto pursuant

to Ariz. Rev. Stat § 14-7235(B), which mandates trustee petition for instruction before exercise of a trust power while

trustee has a conflict of interest Thus, the trustee had committed no breach of duty that would justify non-payment of

attorney's fees incurred on behalf of the trust

In re Will of Crabtree, 449 Mass. 128, 865 N.E.2d 1119 (2007) citing text § 583 (-phele=g trial court's removal of

successor trustees because they
breached

fiduciary duty by acting in di=cge-d of settlor's intent by using one trust as

operating account for the other trusts; the court noted that, if trustees deemed the indenendent operation of the seven
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trusts impractical or L-pessible, or if they considered creation of the endowment to be necessary, they could have filed

a petition for instructions).

49
Denegre v. Walker, 1905, 73 N.E. 409, 214 Ill. 113, 105 Am.St.Rep. 98, 2 Ann.Cas. 787.

Estate of Stevens v. Lutch, 365 S.C. 427, 617 S.E.2d 736 (Ct. App. 2005). The court of appeals held that the trustee

could consider the needs of the trust beneficiary's family when P-W what dist-ibuticñs would be "necessary

and
advisable"

for the support of beneficiary.

so
Packard v. Illinois Trust & Savings Bank, 1914, 104 N.E. 275, 261 Ill. 450.

51
Shurtleff v. Schoenleber, 1921, 184 N.W. 814, 106 Neb. 870.

Trust to support son in getting an cducation; on appEcaden for cGñstmetiGñ of will court referred to register the fixing

of an allowance necessary to support the son while going to high school. McGehee v. Smith, 1946, 26 So.2d 861, 248

Ala. 174.

An employee of defendant bank informed plaintiff that she was to receive 30% of the trust estate after payment of

death taxes and estate charges. When plaintiff received substantially less than 30% she filed suit to enforce

ce=hcEen of the trust as initially indicated by the employee of -1J-1w trustee. The court held that plaintiff's

enmplaint failed to state a cause of action and was properly es-3ssad. The trust agreement was not :-Ei;-c:2 and

plaintiff had received all to which she was entitled thereunder. Lloyd v. Sears Bank & Trust Co., 1978, 23 Ill.Dec. 835,

67 Ill.App.3d 141, 384 N.E.2d 742.

Cf. New Jersey Thoroughbred Horseman's Ass'n v. State, 791 A.2d 320, 348 N.J.Super. 125 (2001). In action by

ñ:npr:St horseman's association for court dete-.i-Een of whether political cenEEnd:= were allowed under the

relevant statutory provisions, New Jersey Racing
--i=f n=3 which had objected to said contributions, chall-ged

jü- RE-
of Chancery Division of New Jersey Superior Court to decide the matter. The Court held that it did have

jurisdiction and that political contributions were appropriate. The court reasoned that the statutorily-created fund at

issue was analogous to a quasi-public charitable trust and thus within the Court's "inherent jurisdiction over the

meaning and distribution of
trusts,"

and that its own Court Rule 4:95-2 authorizes actions by trustees for inst-acticñ

from the Court as to the exercise of trust powers. It further held that a decision on the merits was ap-e¼te because

neither the relevant statutes nor case law clarified whether political contributions were allowed.

52 r_,-"
regarding the divinen of stock dividends and other rights received from a carnaration will not be given,

when the trustee does not give any details of actual problems iñvelved but merely asks for an essay on the law. Moore

v. Emery, 1941, 18 A.2d 781, 137 Me. 259.

City Bank
Farmers'

Trust Co. v. Smith, 1934, 189 N.E. 222, 263 N.Y. 292, 93 A.L.R. 598, affirmed 191 N.E. 217, 264

N.Y. 396, 93 A.L.R. 601, reargument granted 191 N.E. 541, 264 N.Y. 512.

It is not appropriate for a court to act as the trustee's "legal advisor", in this case with respect to the trustee's rendering

of accounts to the settlor's children with power in them to settle any account and discharge the trustee from all

liability. The record did not indicate that the trustee had rendered an account to the children or had sought a discharge

from liability. Marvin F. Hall Trust v. Hall, Mo.App.1991, 810 S.W.2d 710, citing text, § 559.

In re Merlin A. Abadie Inter Vivos Trust, 791 So.2d 181 (La.Ct.App.2001). Trustee of inter vivos trust petitioned

court for iñstmetion as to whether trustee should have obtained an ownership or a security interest in house and van

purchased and mndined with trust funds for incapacitated first beneficiary. On appeal of trial court dctc-.ñiñation that

ownership or security interest was not needed, second beneficiary argued that the court instruction was improper

because the matters were diw=½ry with the trustee. The Ledsis Court of Appeals held that the instmetiõñ was

proper because here the trustee had honest, reasonable uncertainty as to certain powers and duties in this factual

situation.

53
In the case of a charitabic trust for charitable and educational purposes, the court will not select purposes for the

trustees, but will advise them whether purposes which the trustees have selected are charitable and ed=Eenal.

Westport Bank & Trust Co. v. Fable, 1940, 13 A.2d 862, 126 Conn. 665, citing text §§ 330, 365, 371, 374.

Where a trustee has es-Een to sell realty, he may not apply to the court of equity for WhcEe= or advice or

request a ennG=ntion of a sale which he has power to make. Application of Smith, 1946, 47 A.2d 521, 133 Conn. 6.

The court will not instruct a trustee whether to exercise a power he holds to waive a p-e-i::ien in a lease which he has

made. Estate of Campbell, 1950, 38 Haw. 573, citing text, § 559.

Where a trustee is given discretion to support his mother as a beneficiary he need not apply to the court for an order

every time he wishes to make an expenditure In re Vohland's Estate, 1938, 280 N.W. 241, 135 Neb. 77.

Where a trustee has discretionary power to use trust capital to support an incompetent the court will not instruct the

trustee whether he would be justified in paying sums to the state hospital for the insane on account of the support of

the beneficiary. In re Falsey's Estate, Sur. 1945, 56 N.Y.S.2d 556.

Where a trustee has discretion to pay capital to the beneficiary, it may apply to the court for advice as to the necessity

of doing so. In re Bennett's Estate, Sur.1939, 14 N.Y.S.2d 173.
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Where settlor gives tmstee power to invest in its discretion, not being limited to legals, court will not grant a

d-let-y judgment as to whether trustee is entitled to invest in common or preferred stocks. Such question must be

decided by the tmstee and the soundness of the decision tested on an acemmting; the court "is not vested with

jurisdiction to give advice
merely."

In re Carwithen's Estate, 1937, 194 A. 743, 327 Pa. 490.

Where a trustee is appointed by the court, with permission to apply to the court for appraval of any act contemplated

by him, he may apply for the approval of a sale, al±euf ordinarily the court would not aid him in exercising his

dine etinn In re Fidelity Union Title & Mortgage Guaranty Co., 1943, 32 A.2d 327, 133 N.J.Eq. 320, affirmed 33

A.2d 909, 134 N.J.Eq. 59.

Where a trustee is given discretionary power to spend trust funds in case of an emergency, in a suit to construe the

trust instrument the court will not interpret the language, but will leave the decision to the trustee. In re
Hagymas'

Estate, 1965, 259 N.Y.S.2d 942, 46 Misc.2d 492.

Where trustees have uncontrolled discretion to distribute income to others than the immediate income b-eEciary, if

they consider the income more than sufficient for her support, the trustees must make decisions and will not be

instructed by the court. In re Rockefeller's Estate, 1965, 260 N.Y.S.2d 111, 46 Misc.2d 543.

In re Cramer's Will, 1965, 256 N.Y.S.2d 903, 45 Misc.2d 368 (where no special circumstances court refuses to

advise).

An ad-i-ds'=tive provision in the trust agreement provided that the "Trustees should themselves decide all matters ...

"
unless grave doubts of legality arose. The court held that the trustees had power to interpret the trust's dispositive

provisions which was not lost when the trustees chose to go to court, and that the trial court erred by not deferring to

the
trustees'

interpretation. Benadom v. Colby, 1989, 567 A.2d 463, 81 Md.App. 222.

Testatrix established a residuary trust for her daughter-iñ-law and provided that the remainder was to be distributed to

such qualified charitable orgn÷h as the trustees in their sole discretion selected. In a letter to the trustees testatrix

requested that her own residuary estate be appointed by the trustees to the same charities selected by daughter-on-law

in her will. The court held that where the two trustees disagreed in selecting charities upon daughter-iñ-law's death it

could not direct the trustees in the exercise of their discretionary power. However it advised the trustees that if it were

the trustee it would distribute the trust assets to the foundation selected by daughter-in-law in her will. The only other

alternative was for the court to appoint a third trustee nominated by the two trustees. Matter of Jacobs, Sur.1985, 487

N.Y.S.2d 992, 127 Misc.2d 1020.

Cf. In re Merlin A. Abadie Inter Vivos Trust, 791 So.2d 181 (La.Ct.App.2001). Trustee of inter vivos trust petitioned

court for instruction as to whether trustee should have obtained an ownership or a security interest in house and van

purchased and modified with trust funds for incapacitated first beneficiary. On appeal of trial court determination that

ownership or security interest was not needed, second beneficiary argued that the court instruction was improper

because the matters were discretinnary with the trustee. AJ±eugh the Louisiana Court of Appeals ackñcwicdged that

instruction was improper as to discretionary matters, it held that an iñst-action was proper here because the trustee had

honest, reasonable uncertainty as to certain duties and powers in this factual situation.

But cf. 2001 Ariz. Legis. Serv. 176, § 2 (West), Arizona's newly adopted version of the 1997 Uniform Principal and

Income Act, wpWug the 1962 Revised Uniform Principal and Income Act previcusly in effect since 1984,and adding

§ 14-7404 to the 1997 Act, which at subsection (D) provides that "[o]n petition by the fidaciary, the court having

jurisdiction over the trust or estate shall determine whether a proposed exercise or nonexercise by the fiduciary of a

discretionary power confened by this Article will result in an abuse of the fiduciary's
discretion."

54
McCarthy v. Tierney, 1933, 165 A. 807, 116 Conn. 588 (how to invest where trustees disagree).

Richardson v Hall, 1878, 124 Mass. 228 (methods of administration).

Caspari v. Cutcheon, 1896, 67 N.W.1093, 110 Mich. 86.

Where trustees to carry on the business of the testator were appointed because of their knowledge of the business, the

court will not advise them whether to exercise a power of sale, but will direct them to use their own judgment. In re

Byer's Will, Sur.1940, 17 N.Y.S.2d 649.

City Bank
Farmers'

Trust Co. v. Smith, 1933, 265 N.Y.S. 654, 238 App.Div. 742, affirmed 189 N.E. 222, 263 N.Y.

292, 93 A.L.R. 598, affirmed 191 N.E. 217, 264 N.Y. 396, 93 A.L.R. 601, reargument granted 191 N.E. 541, 264 N.Y.

512 (whether to waive provision of lease; three to two decision).

In re Wander's Will, 1931, 252 N.Y.S. 813, 141 Misc. 584 (whether to sell).

In re
Ebbets'

Will, 1931, 248 N.Y.S. 179, 139 Misc. 250 (whether to mortgage).

A court will not advise a trustee on what investmcats to select from a legal list, since this is a business and not a legal

question. In re Gordon's Will, 1943, 40 N.Y.S.2d 888, 181 Misc. 536.

A court will not advise a trustee how to solve business questions. In re Emherann's Estate, Sur.1943, 43 N.Y.S.2d 782.

A court will not advise trustees as to the method of investment of trust funds. In re Edelstein's Estate, Sur.1946, 60

N.Y.S.2d 373.

Where co-trustees disagree on the decision of a business question and both are experienced the court will not decide

the question. Application of Manufacturers Trust Co., Sup.1946, 65 N.Y.S.2d 695.

A court will not instruct a trustee whether to submit to the jurisdiction of another state where tax liability is possible,

since this is a matter for business judgment. New Rochelle Trust Co. v. Meffert, Sup.1940, 25 N.Y.S.2d 646, affirmed
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25 N.Y.S.2d 647, 261 App.Div. 822.

A court will not advise tmstees as to the investment of tmst funds in any particular security, since this is a business

problem and not for the courts. In re Brown's Estate, Sur.1949, 91 N.Y.S.2d 245.

The court will not advise a tmstee how to vote stock owned by the trust, since this presents a business and not a legal

problem. In re Connor's Estate, Sur.1956, 153 N.Y.S.2d 185.

While a court of equity will direct a trustee when to value tmst property for the purpose of fixing an annuity on a

percentage basis, it will not value the trust property itself, where the trustees are able to make such valuation. Cannon

v. Cannon, 1945, 36 S.E.2d 17, 225 N.C. 611.

The court will not advise a trustee whether to retain or sell nonlegal investments which it received from a predecessor

trustee, where the doubt is merely as to the applicable law. In re Rebmann's Estate, 1940, 12 A.2d 350, 338 Pa. 120.

In some cases the court advises the trustee on business q·c.cations a, for example, whether real estate should be sold or

retained. In re Kip's Trust, 1952, 93 A.2d 49, 23 N.J.Super. 372.

The trustees acted improperly in converting one -½±.
representing twenty-seven shares of stock in the trust into

three certificates, each for nine shares to be held by one trustee. Where there was controversy among the trustees

conc~n
ng disposition of the stock, the trustees could not transfer the stock without court approval. Jones v.

McGahey, Miss.1966, 187 So.2d 579, error overruled 191 So.2d 532.

The court will not advise the board of trustees of a city pension fund how to collect sums alleged to be due from the

city, since the court does not act as legal adviser to the trustees -eg=ding methods of administration. McEntee v.

Halloran, Mo.1965, 391 S.W.2d 266, citing text, § 559.

Where a trustee has a power to sell stock and requests the advice of the court as to the necentance of a buyer and the

terms of the sale, the court will not give the advice, where there are no special ci-+=nces but will require the

trustee to use his discretion. In re Cramer's Will, 1965, 256 N.Y.S.2d 903, 45 Misc.2d 368.

55
Giacomelos v. Bank of America Nat. Trust & Say. Ass'n, 1965, 46 Cal.Rptr. 612, 237 Cal.App.2d 99 (trustee

confronted with apparently conflicting statutory rermirements); Gibault Home for Boys v. Terre Haute First Nat. Bank,

1949, 85 N.E.2d 824, 227 Ind. 410 (identifying beneficiaries where trustee is in doubt).

One trust clause provided that the trustee had discretion to pay or apply income to the settlor's children under age 35.

A subseq·c.cnt clause stated the settlor's primary purpose to assure his living children and their issue -id4Eem.1 income

if necessary for their "material
comforts"

during their lifetimes. The court held that the trustee could distribute trust

income to children older than 35 pursuant to the second clause. Consistent with the evidence and the settlor's stated

purpose the "repugnant
words"

of the earlier clause restricting payments to children under 35 should be omitted.

Marvin F. Hall Trust v. Hall, Mo.App.1991, 810 S.W.2d 710, citing text, § 559.

Cf Goodwill Indus. v. U.S. Bank, 103 P.3d 1165, 196 Or.App. 556 (2004), supra, note 33; In Re Estate of Crist, 863

A.2d 255 (Del. Ch. 2004), supra, note 33.

56
Walker v. First Trust & Savings Bank, C.C.A.8, 1926, 12 F.2d 896, 75 A.L.R. 757.

Wilmington Trust Co. v. Blades, 1934, 171 A. 757, 20 Del.Ch. 98 (future problem).

A court will not advise a trustee as to questions which have not arisen, but merely may arise in the future. Equitable

Trust Co. v. Pyle, 1938, 2 A.2d 81, 23 Del.Ch. 41.

Where a remainder is limited to such issue of last surviving life tenant as survive to that date the court will not give a

declaratory judgment as to whether an adopted child would be "issue", since the events calling for that decision may

never happen. Anderson v. Dimick, Fla.1955, 77 So.2d 867.

Minot v. Taylor, 1880, 129 Mass. 160 (future uncertain contingencies).

Tibbetts v. Tomkimon, 1914, 104 N.E. 562, 217 Mass. 244.

North Adams Nat. Bank v. Commissioner of Corporations and Taxation, 1929, 167 N.E. 294, 268 Mass. 42 (future

contingent situation).

Boyden v. Stevens, 1934, 188 N.E. 741, 285 Mass. 176 (no present duty).

Where trustees bring an action for a dalsteny judgment as to their duties under the trust, the court may properly in

its discretion refuse to give a judgment as to the nature of remainder interests which will not vest in nnaseanian for a

long time and hence where no immediate practical problem for the trustees is invalved. But the court may properly

decree the &pesiden of excess income which is not expressly disposed of since present duties of payment or

investment are presented. National Shawmut Bank of Boston v. Morey, 1946, 70 N.E.2d 316, 320 Mass. 492, 174

A.L.R. 871, citing text, § 559.

Under a bill by a trustee for instructions the court will not usually answer questions as to duties to be performed in the

future, but only decide problems presently confronting the trustee. Young v. Jackson, 1947, 71 N.E.2d 386, 321 Mass.

1.

The question as to whom dist-ibution of principal upon the termination of a trust should be made, if those entitled to

receive principal should die before the time for distribution of principal, relates to future duties of a trustee as to which

a court of equity will not instruct the trustee. Boston Safe Deposit & Trust Co. v. Northey, 1954, 123 N.E.2d 365, 332

Mass. 110.

A court will not instruct a trustee as to his duty with regard to future, contingent problems, and situations which may

WESTL AW © 2018 Thomson Reuters. No claim to original U.S. Govemment Works. 14

FILED: NEW YORK COUNTY CLERK 10/19/2018 05:13 PM INDEX NO. 651625/2018

NYSCEF DOC. NO. 160 RECEIVED NYSCEF: 10/19/2018
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never arise, but rather only as to present and immediate questions. Thomson v. First Nat. Bank of Jackson, 1952, 55

So.2d 422, 212 Miss. 691, citing text, § 559.

Questions as to interpretation of a trust instrument regarding distribution of corpus will not be decided in advance of

the distribution date, where they may not exist at that time. Grinnell v. O'Brien, 1945, 42 A.2d 744, 93 N.H. 403.

Passaic Trust & Safe Deposit Co. v. East Ridgelawn Cemetery, N.J.Ch. 1917, 101 A. 1026.

In advising a trustee as to the meaning and effect of a cw+¾ trust the court will not discuss qcmti=s which may

never arise or which may confront the trustee at a remote date. Woodstown Nat. Bank & Trust Co. v. Snelbaker, 1945,

40 A.2d 222, 136 N.J.Eq. 62, affirmed 44 A.2d 210, 133 N.J.L. 256, quoting text, §§ 364, 379, and citing § 559.

The court will not advise the trustee as to ss+AbuEen of the trust property in advance of the time for distribution

Lockwood v. Clarke, 1945, 41 A.2d 37, 136 N.J.Eq. 195.

A court will not construe a will as to the disposition of a remainder interest where the question is speculative, since

there was a power to use capital for the upkeep of the life tenant and hence there might be no capital to go to

-==indermen. Application of Stout, 1956, 149 N.Y.S.2d 897, 1 App.Div.2d 901.

The court will not construe a will as to problems which have not arisen and may never become practical. Will of

Kittenberger, 1957, 163 N.Y.S.2d 856, 4 A.D.2d 218, motion denied 167 N.Y.S.2d 941, 145 N.E.2d 882, 3 N.Y.2d

925, affirmed 171 N.Y.S.2d 861, 148 N.E.2d 910, 4 N.Y.2d 740.

The court will not advise regarding the possible violation of the Rule against Perpetuities where it is uncertain whether

a situation will arise where the rule is applicable In re Millar's Will, 1957, 170 N.Y.S.2d 870, 10 Misc.2d 939.

In an action for a declaratory judgm=t the court will not advise the trustee enncerning his duties in a possible future

situation which may never arise. Branch Banking & Trust Co. v. Whitfield, 1953, 76 S.E.2d 334, 238 N.C. 69.

The court will not advise a trustee whether he can invest in all legals under the terms of the trust or merely certain

investments specifically named by the settlor, when there is no controversy between trust parties and the question is a

future one. Middleton's Estate, 1954, 1 Pa.D. & C.2d 162.

Court will not instruct trustee regarding solution of questions which are merely contingent pmblum and may never

actually confront the trustee. Munger v. Richards, Tex.Civ.App.1935, 87 S.W.2d 797.

Prichard v. Prichard, 1919, 98 S.E. 877, 83 W.Va. 652; Callison v. Bright, 1920, 102 S.E. 675, 85 W.Va. 700.

One who is appointed executor and trustee cannot bring a bill for instructions as trustee until he has begun his work as

such. Commerce Union Bank v. Gillespie, 1940, 156 S.W.2d 425, 178 Tenn. 179.

The court will not give a declaratory judgment as to the proper payee of a mainder interest, where the life tenant is

living and there are doubts as to the identity of such payee. Taubell's Estate, 1964, 34 Pa.D. & C.2d 642.

Cf. In re Merlin A. Abadie Inter Vivos Trust, 791 So.2d 181 (La.Ct.App.2001). Trustee of inter vivos trust petitioned

court for instruction as to whether trustee should have obtained an -ner-Mp or a security interest in house and van

pumhased and modified with trust funds for incapacitated first beneficiary. On appeal of trial court dctc--iñation that

ownership or security interest was not needed, second unem2ry argued that the court instruction was improper

because the matters were discretionary with the trustee. Although the Louisiana Court of Appeals acknowledged that

ins+meden was improper as to disc
etinnary matters or as to issues which might never arise, it held that an instruction

was appropriate here because the trustee had honest, renannable
uncertainty as to certain powers and duties in this

factual situation.
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While the courts do not usually advise the parties as to the solution of problems to arise in the future, they may do so

where it is denimble to secure the evidence of a life tenant who will die before the uncertain remainder interests vest.

In re Lederer's Will, 1957, 168 N.Y.S.2d 343, 4 App.Div.2d 623.

The court may advise the trust parties as to the meaning of a will as applied to future c=t:ngencies when this is highly

desirable for the purpose of settling tax questions. In re Herrick's Trust, 1958, 171 N.Y.S.2d 304, 9 Misc.2d 938.

A court will give advice regarding the construction of a power of ap=aintrnent reserved to the settlor, although the time

for a distribution under that power has not arrived, when the present administration of the trust will be affected and

pas+pen-ment will involve added expense. In re
Lewis'

Trust, 1958, 174 N.Y.S.2d 40, 11 Misc.2d 532.

A trustee of a support trust sought a declaratory judgment as to his rights and duties under a support trust with respect

to attempted alienation by the heneficiary of interests in principal and income. The court would make a declaration

regarding
=ainder interests in the trust principal, even though they were subject to divestment and hence the trustee

might never be faced with an actual decision as to them. Seattle First Nat. Bank v. Crosby, 1953, 254 P.2d 732, 42

Wash.2d 234, citing text § 226.

A court may instruct a trustee as to the meaning of the instmment where an instruction will facilitate administration of

the trust regarding a sale, even though the question is as to the vesting of =ainder interests in the future. Merrow v.

Merrow, 1963, 193 A.2d 19, 105 N.H. 103.

Where the construction of a will creating
=ainder interests under a trust is requested, the court may decide the

questions in advance of the termination of the income trust, where the remaind- are adequately mnresented, and

where witnesses as to the testator's intent might not be available at the time of trust +- + an In re Lord's Will,

1963, 237 N.Y.S.2d 356, 38 Misc.2d 7.

The court will not instruct one who is merely a possible future trustee regarding his duties. Re British Col. Elec. Co.,

Ltd. v. Royal Trust Co., 1962, 36 Dom.L.R.2d 190.
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See SectionS 561 to 562, post, for a ësession of the court's power to enlarge, enhance or restrict the trustee's powers.
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